Pharmacy owners

By Decision No. 1 of 10 January 2008 the CPC adopted a position statement with regard to the conformity of the provisions of Articles 222 and 223 of the Law on Medicinal Products in Human Medicine (LMPHM) with the Law on Protection of Competition.

The proceeding was initiated upon request of the Association of Pharmacy Owners for a position statement on the conformity of the provisions of Article 222 of the LMPHM with the provisions of the LPC. In the course of the proceedings it was also established that Article 223 (1) (3) of the same Law also contains provisions which might restrict competition. To this end, the CPC adopted a decision to broaden the scope of the investigation to assessing Article 223 (1) (3) of the LMPHM as well. 

The provisions of Article 222 of the LMPHM restrict the circle of persons who are entitled to carry out retail trade with medicinal products – just the persons holding a Master of Pharmacy Degree. The Law contains a prohibition for horizontal integration, i.e. the Master Pharmacist who has been granted approval for retail trade with medicinal products is the manager of the pharmacy and is obliged to work at it. The provisions of Article 223 (3) of the LMPHM prohibit the vertical integration on the level manufacturer – wholesale trader – retail trader.
The CPC carried out an impact assessment of the above-mentioned provisions on the functioning of the market and the interests of consumers. The Commission took into account the opinion statements of representatives of the business, representative organisations, the Ministry of Health, the Commission for Consumers Protection, as well as the experience in this field of the EU Member States.

On the basis of the conducted analysis, the CPC proposed amendments to the legislation whereby any natural or legal person, registered in accordance with the Commercial Act, shall be granted an authorisation for running a pharmacy, as well as horizontal integration to be allowed. 

The granting of the right to own and manage a pharmacy only to Master Pharmacists is in its nature an exclusive right for implementing a specific activity, which is a quality restriction of competition. The quality restrictions in the field of liberal profession are aimed at ensuring high quality of the provided services which are characterized by a high level of technical complexity and public liability. On the other hand, however, quality restrictions lead to reducing the number of participants in the market and cannot, on their own, ensure the high quality of the work done. In this sense, balance shall be achieved between the protection of free competition on the market and the need for achieving certain socially significant objectives. Beyond doubt, the retail trade with medicinal products is characterized by a high level of social importance. At the same time, however, it has to be taken into account that pharmacies operate in market conditions, carry out economic activities, as a result of which competition rules shall apply to then as well. 

The CPC established that the concentration of the functions of owner and manager in one person created conditions for conflict of interest. Such a requirement would pose barriers to entry in the market of retail trade with medicinal products of new participants and might jeopardize competition balance. The separation of pharmaceutical activities form the management would provide pharmacists the opportunity to focus their efforts on their professional duties without the need to take on responsibilities related to negotiating prices, conditions and deliveries. The CPC established that the obligatory permanent presence of a pharmacist in the pharmacy was sufficient condition for the purpose of protecting public health.

The prohibition for horizontal integration reduces the number of stimuli for investments and deprives the clients of the opportunity to enjoy new or improved products and services. In addition, this prohibition eradicates the opportunity for price reduction through economy of scale. 

With regard to the prohibition for vertical integration between manufacturers and/ or wholesale traders and retail traders of medicinal products the Commission established that the restriction specified in the LMPHM did not infringe competition rules. 

The CPC adopted a decision that at this stage the prohibition for vertical integration was rather justified from a social point of view and objectively needed, than ensuring variety and better fulfilment of consumers’ needs. The consolidation of undertakings of this type could lead to offering of medicinal products at much higher prices or at prices considerably lower than their cost price with the aim of pushing competitors aside. Such situation might lead to serious problems in the small towns and villages with just one or two pharmacies. 

